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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 18th day of My, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation Adm nistration,

Conpl ai nant,

Docket  SE- 11401
V.

CECRCE O. GRANT,

Respondent .

OPI NI ON AND ORDER

In Gant v. National Transportation Safety Bd., F. 2d
(No. 91-70095, 9th Cir. March 30, 1992), the U.S. Court of

Appeal s vacated and reversed our Decenber 14, 1990 decision in
this proceeding. There, we dismssed as untinely respondent’s
appeal of the Administrator’s energency order revoking his airnan
mechanic certificate.' The court remanded the case for a fina
decision on the nerits within 60 days. This decision conplies

with that direction.?

INTSB Order EA-3239 (1990).
“The court decided, on the one hand, that our failure to act

on the energency appeal within the 60 days prescribed in the
( continued. . . )
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The energency order of revocation in this Proceeding charged
respondent with violations of sections 43.2(a) and 43.1.2 of the
Federal Aviation Regulations (“FAR” 14 C.F.R Part 43).° The

charges stemmed from respondent’s sale of an aircraft (Cessnha

2 (..continued)
statute did not divest us of jurisdiction, but concluded, on the
other hand, that the Board could not hold respondent to an appea
deadl i ne when we had failed to neet ours. V& agree with
di ssenting Judge Ryner, who notes not only that the Board s
failure tinmely to act has nothing to do with the certificate
hol der’s obligation to file a tinmely emergency appeal, but that
our dismssal order was supported by substantial evidence (the
standard of review) , and that the “fairness” standard used by the
majority has little application to the governnent and no
rel evance to these facts.

'8 43.2(a) as pertinent reads:

§ 43.2 Records of overhaul and rebuilding.

(a) No person may describe in any required naintenance
entry or forman aircraft, airfranme, aircraft engine,
propel l er, appliance, or conponent part as being

over haul ed unl ess -

(1) Using acceptable nethods, techniques, and
practices acceptable to the Admnistrator, it has
been di sassenbl ed, cleaned, inspected, repaired as
necessary, and reassenbl ed. ]

8 43.12 as pertinent reads:

8 43.12 M
alteration.

(a) No person may nmake or cause to be nade:

(1) Any fraudulent or intentionally false entry in
any record or report that is required to be nade,
kept, or used to show conpliance wth any

requi rement under this part[.]

(b) The comm ssion by any person of an act prohibited.
under paragraph (a) of this section is a basis for
suspendi ng or revoking the applicable airman . . .
certificate . . . issued by the Adm nistrator and held

by that person.



N9712H) to M. Len O Hannaman, Jr. A hearing was held before
Adm nistrative Law Judge WIlliam A. Pope, Il on Novenber 16,
1990.

The Adm nistrator first introduced t-he deposition of M.
Hannaman, who testified to an agreement to purchase a rebuilt
aircraft fromrespondent (owner and president of Air Parts,

Inc.). See Exhibit A-1. One of the conditions of sale was a
“zero time” seaplane propeller (i.e.., a propeller that either was
brand new or had been conpletely overhaul ed). Deposition at 8-9.
Instead, M. Hannaman |ater |earned that the propeller on the
Cessna sold to himwas not new or rebuilt. It had only been
cleaned and repainted. Allegedly, this was the only propeller
work that respondent had directed.” 1d. at 31 and Exhibit C-8.
This testinmony was confirned by an enpl oyee of Dom nion Propeller
Service. ’

In addition, M. Hannaman sponsored into evidence various
| og books intended to show respondent's falsifications., The
| ogbook for the propeller (Exhibit G6, p. 3), for exanple,
indicated that it was installed on April 15, 1987, and had zero
hours at that tinme. Exhibit C8, the Dom nion Propellers work
order, shows that the propeller was not cleaned or repaired unti
May 13, 1987. The parties stipulated that respondent made this
| og book entry. Transcript at 78-79.

‘The propeller work was done by Domi nion Propeller Service.

Another witness, qualified as an expert propeller
repairman, also testified that the propeller had not been
over haul ed. Transcript at 106.



Thereafter, the Admnistrator rested. Respondent
i medi ately noved to dismss the proceeding on two grounds: that
there was no proof of intentional falsification; and that the
regul ations at Part 43 applied only to aircraft in certain
categories, proof of which the Administrator had not offered.’
The law judge rejected the first claim He then found, however,
that, because the Adm nistrator had not proven that the. aircraft
at issue had a U.S. airworthiness certificate, he had failed to
prove a fact critical to enforcing the cited regulations. The
| aw judge also denied the Admnistrator’s request to reopen to
introduce the necessary proof on this issue.’

The Administrator appealed these holdings.” He argues that

‘See footnote 3, supra. Section 43.12 requires show ng of a
fraudulent or intentionally false entry. Proof of the fornmer is
nore extensive than proof of the latter.

s 43.1 Applicability.

- (a) Except as provided in paragraph (b) of this section,
this part, prescribes rules governing the maintenance, preventive
mai nt enance, rebuilding, and alteration of any - -

(1) Aircraft having a U.S. airworthiness certificate;

~(2) Foreign-registered civil aircraft used in conmon
carriage or carriage of mail under the provisions of Part 121,
127, or 135 of this chapter; and

(3) Airframe, aircraft engines, propellers, appliances, and
conponent parts of such aircraft.

“The initial decision, an excerpt from the hearing
transcript, is attached.

‘The law judge had earlier declined the Administrators
motion to dismss as untinmely respondent’s appeal of the
Administrator’s revocation order. The Adm nistrator appeal ed
that decision as well. Because, in our prior decision (NTSB

(continued. ..]



the record shoul d have been reopened to receive evidence that
Part 43 was applicable. Alternatively, he clains that sufficient
evi dence existed in the record as made to establish the
applicability of Part 43.

We affirmthe law judge' s decision not to permt the record
to be reopened after the Administrator rested. W agree with the
Adm nistrator that notions to reopen in such situations should
not be | ooked upon with great favor. Appeal at 18. W nust
di sagree, however, that the result reached by the |aw judge
sonmehow is "trial by anmbush and ridged [sic] rules of procedure.”
Id. Contrary to the Admnistrator’s characterization, we find

Administrator v. Gayneaux, 4 NTSB 2013 (1984), especially

relevant and its reasoning conpelling.

In that case, the law judge deferred a ruling on a Coast
Guard notion to reopen the record. The notion to reopen was
pronpted by respondent’s notion to dismss, which pointed out
that critical issues (i.e.. the identity of the craft and the
operator -- very simlar to the issue before us here) had not
been proven. The |law judge |later granted the notion. On appeal
we st ated

~The deficiency in the Coast CGuard’s case at the tine
the investigating officer rested was neither mnor nor
technical in nature. The Coast Guard conceal edly had failed
to establish a fundamental part of its substantive prim
facie case. Absent introduction of additional evidence by

the Coast Cuard, the charge agai nst appellant was not
sust ai ned.

¢ (...continued)
Order EA-3239), we reversed that holding, we did not reach the
I ssues before us today.



I n apparent recognition of the fact that a party has a
fundamental right to dismssal of a case where the essenti al
el ements of the charge have not been proven, the Coast
Quard’s Manual. . expressly authorizes the filing of a
notion to dismss to test the sufficiency of the evidence.
While we recognize that there nay be valid reasons for a | aw
judge to reserve decision on such a notion until after an
appel l ant puts on a defense. or decides not to submt any
evidence, deferring a ruling on a notion to dismss for the
purpose of affording the Coast CGuard what anounts to a
second opportunity to prove its case is not such a reason.
Moreover, the deferral in this instance not only deprived
appel lant of his right to challenge the Coast Cuard's
evidence at the appropriate time, but additionally, since it
was the nmotion itself which apparently alerted the Coast
Guard to the necessity for further proof of its case, the
deferral also effectively turned the exercise of that right
against. him

ld. at 2014-2015. Enphasis added. G ven the many parallels

bet ween that case and this, including respondent’s opportunity
under our rules to file such “a nmotion (see 49 C F.R 821.14), we
woul d have difficulty distinguishing it even if we were inclined
to do so.

W are also conpelled to reject the Admnistrator’s
alternative argunent that the record already contains the
necessary proof of Part 43 applicability. W address each
separate basis for this claim in turn.

The Adm nistrator first contends that N9712H was entitled to
and had an airworthiness certificate, having been manufactured
under a production certificate. He follows that this certificate
continued in effect so long as “the nmintenance, preventive
mai nt enance, and alteration are perforned in accordance wth
Parts 43 and 91 and the aircraft is registered in the United
States." Appeal at 16, enphasis in original. For a nunber of
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reasons, this argunment nust fail

As respondent notes, the parties agreed that those portions
of Exhibit C4 that did not involve respondent’s entries
(including page 2, which contained the manufacturer’s 1977
certification that an airworthiness certificate was issued) would
not be considered.” Even were this material to be considered,
the record lacks sufficient probative evidence regarding other
parts of the aircraft and their naintenance history to permt the
necessary finding that maintenance, preventive nmaintenance! and
alteration were perforned in accordance with Parts 43 and 91. In
addition, such a finding would be in direct contrast to the
theory of the conplaint and with the evidence of record
concerning the condition of the propeller. E.g.. the record at
this juncture establishes not that all maintenance had been
performed, but that the propeller was in serious need of repair.
Exhi bit A-1 deposition at 33."

The Adm nistrator also argues that the Board should assumne
that N9712H had an airworthiness certificate because it is a
civil aircraft and cannot be operated legally wthout one. This
argunent begs the question. Proof, not assunptions, are what the

Admi ni strator nust produce. In any case, an assunption that M.

“Tr. at 77-78. In view of problens of authenticity raised
by respondent, counsel for the Admnistrator specifically agreed
that only entries nmade by respondent woul d be consi dered.

"W al so question, but need not resolve, whether the
original airworthiness certificate continues to apply to an
aircraft when, as here, original and substantial parts (e_q.,
wings) have been replaced. See Exhibit A1 deposition at 7
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Hannaman's operation of this aircraft was legal in all aspects is
not warranted by the record testinony that he operated the
aircraft without the required propeller docunentation. Ld. at

20, 23, 27.

Finally, the Adm nistrator argues that 8§ 43.1(a)(3) covers
the instant situation, and elimnates the need, under (a)(l) , to
prove the aircraft had an effective airwrthiness certificate.
This reading of the section is, however, untenable.

As relevant, the section prescribes rules governing the
"mai ntenance, preventive maintenance, rebuilding, and alteration
of any: (1) Aircraft having a U.S. airworthiness certificate,;

(2) Foreign-registered civil aircraft used in common carriage or
carriage of nmil under the provisions of Part 121, 127, or 135 of
this chapter; and (3) Airframe, aircraft engines, propellers,
appl i ances, and conponent parts of such aircraft.” The
Adninistrator’s argument -- that the "such" in subparagraph (3)
refers to "the any aircraft to which the specific part is
attached or may be attached" (Appeal at 17) -- is inconsistent
with a plain reading of the provision. Under a plain reading,
the itens in subparagraph (3) refer to parts of the specific
aircraft identified in (1) and (2) , and this reading is also
consistent with the structure of the regulation.

The Adm nistrator’s reason for this interpretation is
equal |y unpersuasive. He claims that, otherw se, he could not
act against a nmechanic until the conponent part was installed on

an aircraft. That may well be, but we see no harmin that



result. W also note that Part 145, which governs activities of
repair shops (as opposed to nmechanics) , is phrased very
differently, referring directly to the parts, as opposed to the
aircraft in which they are installed. One could reasonably
assunme, therefore, that the difference in the regulations was

i ntentional .

ACCORDI NG&Y, |IT IS ORDERED THAT:

The Admi nistrator’s appeal is denied.

COUGHLIN, Acting Chairman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the-Board, concurred in the
above opinion and order.



